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INTRODUCTION
Because many mothers and fathers move from one state to another, some parents encounter issues related to interstate child custody issues.  Typical problems include child custody, visitation rights, child support and enforcement of court orders.

A particularly difficult situation arises for parents who move from the community in which the legal action was initiated.  The court in that community is the “court of original jurisdiction.”  That court retains certain authority and power, even when it is inconvenient for one or both parents to continue using it.
A common situation arises when non-custodial parents move from the state in which they were ordered to pay child support – but refuse to pay.  Custodial parents face a problem.  The local court can make an order to help them, but the order is likely to be ineffective.  This is because the local court does not have the power to enforce its order in another state.  The legal term used for another state is “foreign jurisdiction.”  For parents trying to enforce a child support order of one state in another state, it can truly seem like they are attempting to have something done in a foreign country.
An even worse situation can occur when no legal proceedings were initiated before one or both parents moved from the state in which they were associated.  One parent may initiate a proceeding in a foreign jurisdiction that does not serve the best interest of the child.  To correct this problem, a complex process is begun to determine which court will accept jurisdiction of the case.  The process can be VERY time consuming and expensive.
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Fortunately, all 50 states have recognized these problems and have passed a law that adopts the concepts contained in the Uniform Child Custody Act.  Although the wording of the Uniform Child Custody Act can vary slightly from one state to the next, it does provide a means to deal with the complex issues associated with child custody, support and visitation issues.

Obviously, if child custody problems arise, parents should contact an attorney.  If you are a single parent who has moved from one state to another state, or are considering doing so, you should know the Uniform Child Custody Act.  Understanding it could help avoid or solve problems.

                                                                                     John O. Williams, J.D.

                                                                                     Florida Bar #320420

                                                                                     William Gladden Foundation
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WHAT IS THE UNIFORM CHILD CUSTODY ACT?
The Uniform Child Custody Act (ACT) is a law enacted in ALL 50 states and the District of Columbia to 1) facilitate matters related to child custody and 2) enforce the child custody orders of one state in another state.

WHAT IS A CUSTODY PROCEEDING?

A custody proceeding includes court actions in which determining custody may be one of several issues.  A custody proceeding is often brought in conjunction with a legal separation or a dissolution of marriage.  A custody proceeding also can include issues related to child neglect and child support.

WHAT IS A CUSTODY DECREE?

A custody decree is a legal order made by a court of law.  It can, and typically does, include the court’s determinations related to custody, support, visitations and any special instructions concerning the child’s welfare.  A custody decree can include the initial decree and any modifications of that decree.  The term “decree” is interchangeable with the terms “order” and “judgment.”

HOW DOES THE ACT PROVIDE CONSISTENCY IN CHILD CUSTODY ISSUES?

Before the ACT, the child custody laws in each state were passed by its legislature.  There was no attempt to make the child custody laws of one state consistent with the child custody laws of other states.  By passing the ACT, the courts in each state are directed to consider the same child custody issues in the same way.

WHAT ARE THE PURPOSES OF THE ACT?

The purposes of the ACT are:  1) to avoid competition and conflict between courts of different states in child custody matters; 2) to promote cooperation with the courts of different states so that a custody decree is entered in “the best interests of the child;” 3)  to ensure that legal actions concerning child custody take place where the child and his/her family have the closest connection and where information concerning the case is most readily available; 4) to discourage continuing controversy over child custody; 5) to prevent abduction and other improper removals of children to obtain custody awards; 6) to avoid re-litigation of custody decisions of other states; 7) to facilitate the enforcement of custody decrees of other states; 8) to promote and expand the exchange of information and cooperation between the courts of different states who may have concern with the same child; and 9) to provide uniformity within the law regarding child custody issues.
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WHICH STATE TAKES JURISDICTION IN CHILD CUSTODY MATTERS?
The ACT requests states to exercise jurisdiction in child custody matters by considering the following questions.  1) What state was the home state of the child at the time the court proceeding was commenced?  2) What was the child’s home state before the proceeding was commenced?  3) Do the child and his/her parents, or the child and one parent, have significant connections with that state?  4) Which state has the most information concerning the child’s present or future care, protection, training and personal relationships?
WHAT IS A HOME STATE?

A home state is the state in which the child (immediately before custody proceeding) lived for at least six consecutive months.  In the case of a child younger than six months old, the home state is the state in which the child lived from birth.

WHAT IS A CUSTODIAL PARENT?

A custodial parent, or parent with primary physical responsibility, is the person with whom the child lives most of the time.  However, not all courts use the term “custodial parent.”  The courts sometimes use other terms, such as “primary parent, “residential parent” and “parent of primary residence.”
WILL BOTH PARENTS BE NOTIFIED AND HAVE AN OPPORTUNITY TO BE HEARD WHEN ANOTHER STATE EXERCISES JURISDICTION?

YES, the ACT provides that before making a decree, reasonable notice and opportunity to be heard shall be given to the contestants.  The contestants are generally described as any parent whose parental rights have been previously terminated and any person who has physical custody of the child.  The notice required to the opposing contestant is usually any type of notification reasonably calculated to advise them of the custody proceeding.  Notification is typically given by certified mail or through a process service.  The opposing contestant is normally provided with at least 20 days upon receipt of notice before any hearings take place.
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WHAT IS AN INCONVENIENT FORUM?
An inconvenient forum is a location in which proceedings can be initiated and maintained by the court but do not serve the “best interests of the child.”  Even when one court has the jurisdictional power to make custody decisions, it should decline to do so if the forum is inconvenient.

HOW CAN COOPERATION BETWEEN COURTS HELP RESOLVE CHILD CUSTODY ISSUES?

The ACT allows a court in one state to request a court in another state to hold hearings to gather information useful in making decisions that are in the “best interest of the child.”  A court in one state also can ask a court in another state to order social and psychological studies that can help determine who should have custody of the child.  The ACT further allows one state’s court to certify a decree of another state’s court, and once the decree is certified, that court can use its powers to enforce the decrees ordered in the other court.
HOW DOES THE ACT DETER ABDUCTION AND OTHER IMPROPER REMOVALS UNDERTAKEN TO OBTAIN CUSTODY AWARDS?

The ACT directs the court to consider abduction and other improper removals of a child to another state as being harmful to the child.  It further directs the court to presume that such an action is improper and to consider it as a reason NOT to take jurisdiction.

CAN A COURT IN ANOTHER STATE MODIFY A CUSTODY DECREE MADE BY A COURT IN ONE STATE?

YES; however, if a court in one state considers modifying a decree of a court in another state, it should consider whether it is in the “best interests of the child” to do so.  Furthermore, the courts should make use of the child custody registry to determine which court should take jurisdiction of the matter.
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HOW DOES THE ACT AVOID RE-LITIGATION OF CUSTODY DECISIONS OF OTHER STATES?

The ACT directs courts to respect the jurisdictional decisions of courts of other states.  Furthermore, the child custody registry allows the Clerk of the Court to register the judgment of another court in its court.  In cases of simultaneous litigation, the courts should stop, communicate and determine which court is most able to make a decision that is in the “best interest of the child.”
HOW DOES THE ACT FACILITATE THE ENFORCEMENT OF DECREES OF OTHER STATES?

The ACT allows for the certification of a court decree of another state with the Clerk of the Court.  Once the decree is certified and filed with the appropriate Clerk of the Court, that court can take jurisdiction and has powers to enforce the decree.

WHAT IS THE CHILD CUSTODY REGISTRY?
The child custody registry is a list maintained by the Clerk of the Court of the geographical area it serves within a state.  The list references the following certified communications and documents: 1) copies of custody decrees of other states received for filing, 2) communications as to the pending of custody proceedings by a court of another state and 3) any other communications or documents concerned with custody proceedings in another state that may affect the jurisdiction of the court in that geographical region.

WHAT IS THE PURPOSE OF THE CHILD CUSTODY REGISTRY?

The primary purpose of the child custody registry is to prevent simultaneous child custody proceedings.  If the court of one state believes that child custody proceedings may be pending in another state, the court is directed to make inquiry to the court of the other state.  The information that is exchanged is listed on the registry and made available to all interested parties by the Clerk of the Court.
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CAN THE DOCUMENTS OF ONE STATE BE PRESERVED FOR USE IN ANOTHER STATE?
YES, the ACT dictates that the court preserve ALL documents of custody proceedings including pleadings, orders, decrees, social and psychological studies and other pertinent court documents.  ALL pertinent documents are to be preserved until the child reaches 18 years of age.

HOW CAN PRESERVING DOCUMENTS HELP RESOLVE INTERSTATE CHILD CUSTODY ISSUES?

Preserving documents can help parents who have moved to another jurisdiction avoid duplicate work requiring time and expense.  A request for copies of the documents can be made to the Clerk of the Court.

DOES THE ACT GRANT JURISDICTION TO AWARD CHILD SUPPORT?

NO, the power provided in the ACT is limited to “custody determination, defined as court decisions, orders and instructions providing for the custody of a child (including visitation rights).  The Act specifically excludes decisions related to the award of child support.
HOW CAN A NON-CUSTODIAL PARENT LIVING IN ANOTHER STATE BE MADE TO PAY CHILD SUPPORT?

Many times, the non-custodial parent who lives in another state can be made to pay child support by using what are commonly called “long-arm” statutes.  Although “long-arm” statutes are not entirely uniform, they generally provide that if the non-custodial parent lived or lives in the state where the court proceedings are pending, that court does have the power to determine child support.  Help is also available through the Uniform Reciprocal Enforcement of Support ACT (URESA).
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USING THE LEGAL SYSTEM
TO RESOLVE INTERSTATE CHILD CUSTODY ISSUES

The process of having a court make an interstate child custody determination involves a series of steps.  Generally, there are four situations that parents may encounter when using the legal system to resolve interstate child custody issues.  The following diagrams display the steps parents should take when using the legal system to resolve interstate child custody issues.

ENFORCEMENT OF DECREES IN OTHER STATES
This is the most common situation that parents encounter when attempting to resolve interstate child custody issues.  In order to enforce the decree effectively, parents should follow these steps.

                                                          REQUEST THE COURT IN THE
                                                          HOME STATE OF THE OTHER PARENT

                                                          TO ISSUE AN ENFORCEMENT ORDER

                                                          Step 5
                                            PROVIDE NOTICE TO THE OTHER

                                            PARENT OF YOUR INTENDED ACTION

                                            Step 4
                              CERTIFY THE JUDGMENT IN THE HOME

                              STATE OF THE OTHER PARENT

                              Step 3
               OBTAIN A CERTIFIED COPY

               OF THE JUDGMENT

                Step 2
RETAIN THE SERVICES OF
A QUALIFIED ATTORNEY

Step 1
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CHANGING A CHILD CUSTODY DECREE
When the parents are located in different states, and a previous child custody decree no longer serves the “best interest of the child,” a change (usually called a “modification”) is necessary.  To change the decree, the parent should initiate a proceeding to modify that decree.  The steps to modifying that decree are as follows.

                                                                   REQUEST A

                                                                   COURT HEARING

                                                                    Step 7

                                                         OBTAIN INFORMATION THAT

                                                         DEMONSTRATES WHY THE PREVIOUS

                                                         DECREE SHOULD BE MODIFIED

                                                         Step 6

                                              PROVIDE NOTICE TO THE OTHER

                                              PARENT OF THE PROCEEDINGS

                                              Step 5

                                   INITIATE PROCEEDINGS TO

                                   MODIFY THE CUSTODY DECREE

                                   Step 4

                        CERTIFY THE CUSTODY DECREE

                        IN THE COURT THAT BEST SERVES THE

                        “BEST INTEREST OF THE CHILD”

                        Step 3

            DETERMINE WHICH COURT SERVES THE

            “BEST INTEREST OF THE CHILD”

            Step 2

RETAIN THE SERVICES OF

A QUALIFIED ATTORNEY

Step 1
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INITIATING A CHILD CUSTODY PROCEEDING
If the parents are living in different states, and child custody proceedings are necessary but not initiated, they should take the following steps.

                                                                         REQUEST A
                                                                         COURT HEARING

                                                                          Step 6

                                                          OBTAIN INFORMATION THAT

                                                           DEMONSTRATES TO THE COURT THE

                                                           “BEST INTEREST OF THE CHILD”

                                                           Step 5

                                             PROVIDE NOTICE TO THE OTHER

                                             PARENT OF THE PROCEEDINGS

                                             Step 4

                             INITIATE A PROCEEDING IN

                             THE COURT THAT SERVES THE

                              “BEST INTEREST OF THE CHILD”

                              Step 3

              DETERMINE WHICH COURT

              CAN SERVE THE

               “BEST INTEREST OF THE CHILD”

               Step 2

RETAIN THE SERVICES OF

A QUALIFIED ATTORNEY

Step 1
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INITIATING A CHILD CUSTODY PROCEEDING WHEN PARENTS CANNOT AGREE ON WHICH COURT SERVES THE BEST INTEREST OF THE CHILD
This situation can involve a big investment in time, money and aggravation.  A review of the following steps should help parents realize the importance of agreeing on which court can serve the “best interest of the child” BEFORE initiating a child custody proceeding.

                                                                REQUEST A COURT HEARING

                                                                Step 9

                                                        BOTH PARENTS OBTAIN INFORMATION

                                                        THAT DEMONSTRATES TO THE COURT
                                                        THE “BEST INTEREST OF THE CHILD”

                                                        Step 8

                                                THE COURT THAT SERVES THE “BEST
                                                INTEREST OF THE CHILD” CONTINUES ITS
                                                PROCEEDINGS; THE OTHER CEASES

                                                Step 7

                                        BOTH COURTS CEASE THEIR PROCEEDINGS,
                                        COMMUNICATE AND DETERMINE WHICH SERVES
                                        THE “BEST INTEREST OF THE CHILD”

                                        Step 6

                                COPIES OF THE RELEVANT DOCUMENTS ARE

                                PROVIDED TO BOTH COURTS AND ENTERED

                                IN THE CHILD CUSTODY REGISTRY

                                Step 5

                        BOTH COURTS NOTIFY THE OTHER THAT A CUSTODY
                        PROCEEDING IS PENDING IN ITS JURISDICTION

                        Step 4

                BOTH PARENTS ARE PROVIDED NOTICE

                OF THE OTHER’S COURT PROCEEDINGS

                Step 3

        PROCEEDINGS ARE INITIATED 

        IN THE COURTS OF BOTH STATES

        Step 2

BOTH PARENTS RETAIN THE SERVICES

OF QUALIFIED ATTORNEYS

Step 1
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FACTORS COURTS SHOULD CONSIDER WHEN

ATTEMPTING TO RESOLVE INTERSTATE

CHILD CUSTODY ISSUES

The ACT requests courts to consider a number of factors when deciding interstate child custody issues.  The following factors are relevant and important in determining what serves the “best interest of the child.”

· Has another state already exercised jurisdiction?

· Has either parent abducted or improperly removed the child from one court jurisdiction to another?

· Is the situation an emergency because of actual or threatened maltreatment, abuse or neglect?

· What is the location of the most helpful witness?

· Where did the child last attend school?

· Where did the child live for the past six months?

· Where does the child have the most significant contacts?

· Where do the parents have the most significant contacts?

· Where does the child currently reside?
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FACTORS PARENTS SHOULD CONSIDER WHEN ATTEMPTING TO RESOLVE INTERSTATE CHILD CUSTODY ISSUES

Other than determining which court can serve the “best interest of the child,” the factors parents should consider are the same in both in state and out-of-state child custody matters.  That is, what is BEST for their child.  Unfortunately, however, some parents put their own needs and interests before those of their child.  Parents whose main concern is for their child should consider the following factors related to child custody issues.

· The child’s needs of nurturing by both parents
· The child’s need of a stable home environment

· The financial support necessary to provide for the child’s needs of food, clothing, shelter, education and general welfare

· The relative ability of the parents to provide the financial support necessary to meet the child’s physical needs (the court will determine how much each parent can and will pay toward the child’s support

· Which parents is best able to satisfy the educational needs of the child (considerations of the court relate to each parent’s ability and desire to motivate, monitor and help the child in her/his educational pursuits)

· Which parents is best able to satisfy the emotional needs of the child (considerations of the court relate to which parent can and will furnish love, affection and emotional stability)

· Which parent is best able to satisfy the health needs of the child (obviously, a doctor or other healthcare provider will give primary care when the necessity arises; the parent’s role relates to the ability and willingness to provide physical care when necessary and to follow the directions of the healthcare provider)

· When parent is best able to satisfy the physical needs of the child (typical needs considered include feeding, hygiene and transportation; the court will consider which parent has the most time and desire to either perform or supervise the fulfillment of these needs)

· Which parent is best able to satisfy the overall welfare needs of the child (overall welfare is a concept that includes numerous factors such as moral, ethical, safety and other special needs of the child; the court will consider not only the parent’s ability and willingness to furnish these needs, but also the support groups of the parents such as family and friends)
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WAYS THE COURT CAN MAKE PARENTS

COMPLY WITH ITS DECREES

The court has various ways to make parents comply with its orders and decrees.  Each of the ways listed below can be modified for specific situations.  The ways most typically used by courts to make parents comply with its orders are as follows.

· ORDER TO SHOW CAUSE – An order to show cause requests the non-complying parent to appear before the court and present information concerning why her/she has not complied with the court’s decrees.

· INCOME DEDUCTION ORDER –An income deduction order directs the employer of the non-complying parent to make deductions from his/her earnings.  This order is normally used when a parent whom the court has ordered to pay child support has failed to do so.

· INJUNCTION – An injunction is a court order to perform some act or to refrain from performing some act.  Injunctions usually relate to visitation issues; for example, when the custodial parent does not permit the non-custodial parent court-ordered visitations.  An injunction, however, can be used in many situations when one parent should perform some act or refrain from performing some act that adversely affects the health, education or safety of the child.
· CONTEMPT ORDER – A concept order is usually issued after the court specifically ordered one parent to perform some act or refrain from performing some act.  When the court feels that parents has failed to sufficiently prove justifiable reasons for non-compliance, the court can find him/her in contempt of the order and impose sanctions such as paying for the costs of the action, attorney’s fees and even confinement in jail.
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AGENCIES AND SERVICES TO CONTACT

ABOUT RESOLVING INTERSTATE

CHILD CUSTODY ISSUES
The following list contains agencies and professionals to contact for information about resolving interstate child custody issues.  Refer to the telephone book for names, numbers and addresses.

BAR ASSOCIATION – Contact the county, state or national Bar Association for referral to a local attorney who specializes or is experienced in interstate child custody issues.
Telephone #
ATTORNEY IN PRIVATE PRACTICE – Parents involved in interstate child custody issues should ALWAYS be represented by an attorney.  It is usually best to engage the services of an attorney who specializes or is experienced in interstate child custody issues.
Telephone #
LEGAL AID – Parents who cannot afford the services of an attorney in private practice may qualify for FREE or low cost legal aid.
Telephone #
CLERK OF THE COURT – Contact the Clerk of the Court in the geographical area of the state in which the proceeding was initiated to obtain copies of all documents included in the child custody registry.
Telephone #
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